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ABSTRACT

This article measures to what extent academic freedom as construed in terms of international
human rights law, specifically UNESCQO’s Recommendation on the Status of Higher-Education
Teaching Personnel of 1997, is protected in South African law. It determines the elements of this
right, operationalises these by way of 37 human rights-based indicators, and then assesses
whether South Africa’s legal framework related to higher education and research adequately pro-
tects academic freedom and its structural safeguards, such as institutional autonomy, academic
self-governance, and employment security, including tenure. The authors had previously applied
this scorecard to determine the strength of the protection of academic freedom in the law of Eu-
ropean countries. The analysis for South Africa shows that, as in Europe (and, as it were, most
countries of the global North), rather than politically motivated “ideological” attacks, it is the utili-
tarian, economistic, and, in this sense, illiberal vision of higher education and research, reflected
in law and in practice, that puts academic freedom under pressure in South Africa. As in European
and in many other countries, market liberalism erodes academic freedom in South Africa, but,
additionally, “transformationism” as well as the notion that universities should be development-
oriented threaten academic freedom here. Remedying the situation, apart from legislative reform,
will require reasserting the truth-seeking (and communicating) role of the university.
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Beiter, Karran Measuring the legal protection of academic freedom: The scorecard for South Africa

INTRODUCTION

In 2016, the authors had developed a scorecard to measure the strength of the legal protection
of academic freedom in European countries, to subsequently rank countries in accordance with
their performance (Beiter, Karran, and Appiagyei-Atua 2016a; Beiter, Karran, and Appiagyei-
Atua 2016b; Beiter, Karran, and Appiagyei-Atua 2016c; Karran, Beiter, and Appiagyei-Atua
2017)). The scorecard uses 37 human rights-based indicators to assess the robustness of a coun-
try’s legal framework related to higher education and research, from an academic freedom per-
spective. Alongside the United Nations’ 1966 human rights covenants, a major source of in-
spiration in designing the scorecard has been the United Nations Educational, Scientific and
Cultural Organization’s (UNESCO) Recommendation concerning the Status of Higher-Educa-
tion Teaching Personnel (1997). This remains the most important legal reference point for ac-
ademic freedom at the international level today. Apart from defining individual freedoms of
teaching and research of academic staff, it postulates institutional autonomy, academic self-
governance, collegiality, employment security, including tenure, and adequate working condi-
tions as major structural safeguards of academic freedom. Our scorecard assesses academic
freedom in all these “individual” and “structural safeguard” categories.

By virtue of South Africa’s very international law-friendly Constitution, and seeing that
the Constitution (1996), in its Bill of Rights, protects the right to “academic freedom and free-
dom of scientific research” (Section 16(1)(d)), our scorecard, which is universal in appeal, may
usefully be applied to assess how robust the legal protection of academic freedom is in South
Africa. A central piece of legislation relevant for academic freedom in South Africa is the
Higher Education Act (1997). This, but also other relevant legislation, has, accordingly, been
submitted to an assessment in terms of our scorecard. The assessment reflects trends similar to
those we had already observed for most European countries. In important respects, the legal
framework remains silent or lacks protective detail, in others, it clearly does not live up to
international standards. These factors evidently contribute to, what may be considered, defi-
cient levels of de facto protection of individual academic freedom, the concept of institutional
autonomy being misconstrued in many ways, and academic self-governance and employment
security having been subjected to processes of erosion (for a neoliberal perspective on the state

lof academic freedom in South Africa, see Beiter 2023a; Beiter 2023b).
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The first half of the Article endeavours to define academic freedom, identify and describe
its parameters, and then to operationalise these for measurement purposes in the Academic
Freedom Scorecard. We view academic freedom here as a human right. The second half of the
Article proceeds to measure the strength of the legal protection of academic freedom in the
“individual” and “structural safeguard” categories in South Africa, using the Academic Free-
dom Scorecard. The final section provides an analytical overview of performance under the
scorecard and draws some conclusions from the assessment. There will only be very limited
space to comment on the fate of academic freedom under Apartheid. The analysis addresses
the legal framework as it applies to public universities in South Africa. The restricted space
does not allow the tone to be more argumentative than it currently is. A more detailed engage-

ment with our findings will have to follow at a future point.

ACADEMIC FREEDOM UNDER INTERNATIONAL HUMAN RIGHTS LAW
Academic freedom is here considered a human right, linked to the personality of the enquirer
as such, but also that of students and ordinary citizens benefiting from free higher education
and research (Beiter 2019, 240; Beiter 2023b, 97-98). Its status as a human right is widely
recognised, directly or indirectly, at both national and international level (Beiter, Karran, and
Appiagyei-Atua 2016d, as regards international law; Quinn and Levine 2014, 912, as regards
Constitutional law). No legally binding global or regional international agreement expressly
protects academic freedom. Many international human rights treaties have, however, been au-
thoritatively interpreted to cover protection for academic freedom, or aspects thereof.

At the global level, Article 19 of the International Covenant on Civil and Political Rights
(ICCPR) (1966) protects the right to freedom of opinion and expression. Freedom of expression
includes the freedom to “seek, receive and impart information and ideas of all kinds, regardless
of frontiers, either orally, in writing or in print” (Art. 19(2)). The United Nations Special Rap-
porteur on the Promotion and Protection of the Right to Freedom of Opinion and Expression,
in 2020, submitted a report specifically addressing “the freedom of opinion and expression
aspects of academic freedom” (Kaye 2020, 2). The report subsumes academic freedom, but
also its supportive elements, such as institutional autonomy and academic self-governance, un-
der Article 19 (paras. 9-14, 3741, 56(e)).

Article 13 of the International Covenant on Economic, Social and Cultural Rights
(ICESCR) (1966) protects the right to education, including the right to higher education. Also

Article 13 does not expressly mention academic freedom. However, in its General Comment
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No. 13 on the right to education, the Committee on Economic, Social and Cultural Rights, the
independent expert body supervising implementation of the Covenant, has held that “the right
to education can only be enjoyed if accompanied by the academic freedom of staff and stu-
dents” (U.N. CESCR, General Comment No. 13, 1999, para. 38).

Article 15(1)(b) of the ICESCR protects the right to “enjoy the benefits of scientific pro-
gress and its applications,” also termed the right to science. In its General Comment No. 25 on
that right, the Committee considers as one of the five core elements of the right, “the protection
of freedom of scientific research” (U.N. CESCR, General Comment No. 25, 2020, paras. 13,
20). As it were, Article 15(3) of the Covenant specifically calls upon states parties to “undertake
to respect the freedom indispensable for scientific research.” “Science,” as understood in the
Covenant (and also this Article) covers teaching and research in all fields, including the social
sciences and the humanities (Porsdam Mann 2024, 168—69). Article 15 highlights that scientific
or academic freedom is a prerequisite for scientific progress to occur, to whose benefits citi-
zens, in turn, are accorded a human right.

Also at the regional African level, no human rights treaty expressly protects academic
freedom. Article 9 of the African Charter on Human and Peoples’ Rights (1981) protects the
right to freedom of expression, and Article 17(1) the right to education. In the case of Good v.
Botswana, the African Commission on Human and Peoples’ Rights, the independent expert
body supervising implementation of the Charter, found academic expression to be encom-
passed by Article 9, without, however, specifically addressing “academic freedom” (African
Commission, Good v. Botswana 2010, paras. 199-200). In its Principles and Guidelines on the
Implementation of Economic, Social and Cultural Rights in the African Charter on Human and
Peoples’ Rights, the Commission emphasises that the right to education in Article 17(1) im-
poses an obligation on states parties to “ensure academic freedom and institutional autonomy

in all institutions of higher learning” (African Commission, Principles and Guidelines, 2010,

para. 71(j)).

ACADEMIC FREEDOM UNDER UNESCO’S RECOMMENDATION CONCERNING
THE STATUS OF HIGHER-EDUCATION TEACHING PERSONNEL OF 1997

The central standard of measurement to be relied on here in assessing the state of the legal

protection of academic freedom in South Africa is UNESCO’s Recommendation concerning
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the Status of Higher-Education Teaching Personnel (1997). This constitutes the only global
standard that deals with academic freedom and its various supportive elements in some detail.
The Recommendation is an international soft law document. The Recommendation may be
seen as a human rights document, inter alia by virtue of its clear reference to Article 13(2)(c)
of the ICESCR on the right to higher education (UNESCO Recomm. 1997, preamble, 2nd
recital).

In terms of Paragraph 27 of the Recommendation, academic freedom means:

“the right ... [of teachers and researchers in higher education] without constriction by prescribed
doctrine, to freedom of teaching and discussion, freedom in carrying out research and disseminat-
ing and publishing the results thereof, freedom to express freely their opinion about the institution
or system in which they work, freedom from institutional censorship and freedom to participate
in professional or representative academic bodies. All higher-education teaching personnel should
have the right to fulfil their functions without discrimination of any kind and without fear of re-
pression by the state or any other source. ...” (para. 27) (for a more comprehensive account of
entitlements covered by academic freedom, see Karran 2009, 170-75; Vrielink, Lemmens, and
Parmentier 2023, paras. 31-67; specifically focusing on the “right to research,” see Beiter 2022,
163-72; elaborating on entitlements in the context of commercialisation, see Beiter 2023b, 104—
12)

Paragraphs 28 and 29 reiterate the freedoms to teach and carry out research, respectively, and
directly link these to professional responsibility (UNESCO Recomm. 1997, paras. 28, 29). In-
herent in both freedoms are various academic duties, which the Recommendation sets out in a
separate part (Part VII). The most significant rationale for granting academic freedom is that it
facilitates the discovery of the truth (Dworkin 1996, 185-89; Barendt 2010, 53—63; Beiter et
al. 2016d, 128-32). The Recommendation, in its preamble, thus considers higher education and
research to be instrumental in “the pursuit ... of knowledge” (UNESCO Recomm. 1997, pre-
amble, 3rd recital). Academic freedom may ultimately yield various “benefits” for society —
from scientific information useful to citizens, to technology and innovation, to the strengthen-
ing of democracy (U.N. CESCR, General Comment No. 25, 2020, para. 8). In this way, aca-
demic freedom, as explained above, “enables” citizens’ right to science.

There are five safeguard elements of academic freedom: institutional autonomy, academic
self-governance, collegiality, employment security, including tenure, and adequate working
conditions. Institutional autonomy is that degree of independence granted to higher education
(HE) institutions that enables them to govern their own affairs (academic work, standards,
management, etc.) (UNESCO Recomm. 1997, para. 17). It serves to protect HE institutions
against external interference coming from any source (e.g., state, church, or business)

(para. 19). The Recommendation describes institutional autonomy as “the institutional form of

26



Beiter, Karran Measuring the legal protection of academic freedom: The scorecard for South Africa

academic freedom” (para. 18). While the rationale for institutional autonomy also includes fa-
cilitating institutional pluralism in higher education, the primary reason for granting institu-
tional autonomy therefore is to guarantee individual academic freedom (Barendt 2010, 29, 63—
69; Beiter et al. 2016d, 132-35). Institutional autonomy does not automatically produce indi-
vidual academic freedom. A high degree of academic freedom could potentially be enjoyed in
institutions with a low level of autonomy, and, conversely, only a low degree of academic
freedom might be enjoyed in institutions with a high level of autonomy (Zgaga 2012, 19).

The Recommendation makes it clear that, while institutional autonomy is linked to insti-
tutional accountability in respect of quality teaching and research, the efficient use of resources,
honest and open accounting, and so on (UNESCO Recomm. 1997, para. 22), autonomy may
not be used to curtail internationally recognised staff rights, including academic freedom (pa-
ras. 17, 20). The Recommendation specifically points out that systems of accountability, in-
cluding quality assurance mechanisms, may not harm academic freedom, and must be negoti-
ated with those representing academic staff (para. 24). Similarly, autonomy cannot be relied on
to justify undermining academic self-governance and collegiality — on the contrary, these are
essential elements of autonomy (para. 21).

The European University Association (EUA) considers institutional autonomy to cover
organisational, financial, staffing, and academic autonomy (EUA, Lisbon Declaration 2007,
para. 26; Bennetot Pruvot, Estermann, and Popkhadze 2023). While these four dimensions are
important, the EUA’s conception of autonomy is lacking a crucial dimension, however, that of
strategic autonomy, which would allow a university to determine what the purposes of its op-
erations are, “what it is there for” (Matei and Iwinska 2018, 355-56). In the neoliberal era, this
dimension of autonomy is customarily violated by predetermining that a university’s primary
mission is to serve the economy, leaving universities with mere technical autonomy (Beiter,
Karran, and Roynard 2023, 292; Beiter 2023b, 117).

Academic self-governance refers to the right of academic staff to take part in the govern-
ing bodies of, and to elect a majority of representatives to academic bodies within, a HE insti-
tution (UNESCO Recomm. 1997, para. 31). Academic staff must have the determinant voice
in decision-making on academic, but also many related matters, through senates and other in-
stitutional, faculty, or departmental collegial bodies. There may legitimately be bodies “more
expert” in nature, such as councils, that play a crucial role in strategic (non-academic) affairs.
Academic staff must be able to sufficiently participate in strategic decision-making through

adequate representation on such bodies (Barendt 2010, 71). There must be clear limits on the
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inclusion or powers of external members in governing bodies. Leaders, including university
rectors, faculty deans, and heads of departments, must be elected by, from within, and be ac-
countable to, the academic community (see Karran 2009, 175-76; Beiter et al. 2016a, 28688,
312-20; Bergan, Noorda, and Egron-Polak 2020, 50-51; Beiter et al. 2023, 268-70, for an
overview of the entitlements covered by academic self-governance). Collegiality is the princi-
ple of joint decision-making on academic and many other matters (UNESCO Recomm. 1997,
para. 32), intended to avoid hierarchisation of the academy through a concentration of powers
in rectors, deans, heads of departments, etc., or their offices (Beiter 2016d, 137). Line manage-
ment amounts to effectively abandoning the principle of collegiality (Beiter 2023b, 102, 118).

Both academic self-governance and collegiality serve to prevent such decisions of bodies
and leaders that are not “adequate for science,” compromise the disinterestedness of teaching
and research vis-a-vis externally defined policy goals (“disinterestedness” constituting a crucial
norm of academic science — Merton 1942/1973, 275-77; Ziman 2003, 38—40), or undermine
academic freedom. This protection is a consequence of ensuring that those who, by virtue of
their training and expertise, understand the needs of teaching and research best, take, or partic-
ipate in taking, relevant decisions, and act jointly in doing so (Barendt 2010, 29, 69—71; Beiter
et al. 2016d, 135-38).

Both elements have become eroded in current times. In the neoliberal era, universities are
to be positioned as market players whose raison d’étre essentially is producing “useful” re-
search and graduates for the economy. In this scenario, the installation of executive manage-
ment, a weakening of senates, and other collegial bodies, and the creation of powerful govern-
ing councils comprising many external members, is to serve facilitating this mission. A
strengthening of technical institutional autonomy has become the instrument to largely abolish
academic self-governance and collegiality. Their abolition, in turn, has become a main lever
for “deactivating” academic freedom in practice (Beiter et al. 2023, 269, 292-93).

The UNESCO Recommendation requires academic staff to enjoy security of employ-
ment. Provision is specifically made for “tenure or its functional equivalent.” This entails that,
academic staff should, after a reasonable period of probation, where objective criteria in teach-
ing and research have been met, be granted permanent contracts of service that can ordinarily
only be terminated on professional grounds (UNESCO Recomm. 1997, para. 46; see Karran
2009, 177-85; Beiter et al. 2016a, 288-90, 32027, for an overview of the entitlements covered
by employment security). In other words, such contracts may not easily be terminable on op-

erational grounds, such as restructuring, down-sizing, reorganisation, or economic difficulties.
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Termination on such grounds could occur in limited circumstances only, where a bona fide
exigency exists and once “all reasonable alternative steps” to prevent termination have been
taken (UNESCO Recomm. 1997, para. 46). In all cases of termination, due process must be
observed (para. 46).

The Recommendation views tenure as “one of the major procedural safeguards of aca-
demic freedom and against arbitrary decisions” (para. 45). Contracts of service may never be
terminated, or, in the case of fixed-term contracts, not renewed, for reasons of academic views
held. Moreover, limiting the scope of recourse to operational grounds of termination prevents
these serving as bogus justification for terminating a contract for reasons of academic views
held. Beyond that, permanent contracts not easily terminable on operational grounds guarantee
employment stability necessary for the exercise of academic freedom, and are, therefore, also
a component of adequate working conditions (Beiter et al. 2016d, 138—40).

The neoliberal university typically casualises academic labour. Institutions employ fixed-
term contracts. Contracts can easily be terminated for operational reasons. Moreover, in the
absence of an academic merit-based and fair promotion system academic, promotion can be
obstructed or prevented, for ideological or managerial reasons. There can be an excessive reli-
ance on metrics-based, productivist performance systems.

Finally, the UNESCO Recommendation requires academic staff to enjoy adequate work-
ing conditions. They should earn a salary “such that they can devote themselves satisfactorily
to their duties,” their workload must be “fair and equitable,” there should be a work environ-
ment “that does not have a negative impact on or affect their health and safety,” and they must
be protected by “social security measures” (UNESCO Recomm. 1997, paras. 57, 62, 63, gen-
erally Part IX, Sect. F). Ensuring adequate working conditions guarantees a full focus on one’s
work, and creates the necessary preconditions for being able to fully utilise the potentialities

afforded by academic freedom.

HIGHER EDUCATION AND RESEARCH AND THE REQUIREMENT OF LEGISLA-
TION

Requiring legislation to protect institutional autonomy and, simultaneously, to regulate matters
of self-governance and employment security, including tenure, or various aspects of teaching
and research, may seem contradictory. A natural reflex would be to say that autonomy requires

regulation of these topics to be left to universities themselves. It should be remembered, how-
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ever, that what is required is not for legislation to spell out governance arrangements, employ-
ment modalities, evaluation systems, or the parameters of teaching and research in any detail.
Nevertheless, it is a fundamental principle of the state based on the rule of law that all salient
elements in the definition of by necessity broadly formulated human rights, the general frame-
work authorising measures of implementation, and possible limitations of those rights, be laid
down in parliamentary legislation as the most stable and democratic form of concretisation
(Beiter et al. 2016a, 259; see also Beiter 2019, 259). Such legislation restrains any subsequent
arbitrariness on the part of the regulating state and, here, notably regulating universities. It
increases the visibility of human rights, and their specific constituting claims, to those entitled
to claim them. Moreover, it enables right-holders to easier enforce their claims before compe-
tent administrative or judicial tribunals (Beiter et al. 2016a, 259). Governmental regulations
and policies can add certain detail to, and operationalise the norms contained in, parliamentary
legislation, but cannot substitute the latter where it is mandatory. The definition of fundamental
normative aspects cannot be left to the executive or state administration not directly legitimated
by, and accountable to, the electorate. Governmental regulations and policies can, moreover,
easily be changed or abrogated again (ibid., 259).

However, below a thin layer of crucial framework legislation that regulates important
aspects of higher education and research, including academic freedom and its safeguard ele-
ments, state regulation, legislative or otherwise, pertaining to universities must remain at a
minimum (Beiter 2019, 259-61). As science, from a systems theoretical perspective, is a highly
autonomous system, concrete rules and policies are to be made by the academic community
itself, because it understands the needs of science best (ibid., 238-39, 252-55, 259-61). As has
been stated, “[i]t is this self-regulation by the scientific fraternity which becomes the idea of

freedom of science” (Schulte, 2006 114).

THE SCORECARD TO MEASURE ACADEMIC FREEDOM

In assessing the adequacy of South Africa’s legal framework in the light of internationally
agreed academic freedom criteria, this article relies on the scorecard which the authors had
developed in 2016 to measure the strength of the legal protection of academic freedom in the
then 28 European Union member states (see Introduction). Our scorecard measures protection
in five main categories or columns:

e The ratification of international agreements and constitutional protection;
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e The express protection of academic freedom in higher education (and science/other)
legislation;

e The protection of institutional autonomy in higher education legislation;

e The protection of self-governance in higher education legislation; and

e The protection of employment security, including “tenure,” in relevant legislation.

The five categories or columns are accorded equal weight in the scorecard — 20 per cent each,
together totalling 100 per cent. With the exception of collegiality and adequate working con-
ditions, a category/column has thus been allocated to each of what we termed, “academic free-
dom and its safeguard elements,” earlier. Collegiality is assessed as part of inter alia academic
self-governance, adequate working conditions as part of inter alia (individual) academic free-
dom. Additionally, we include a category/column on the ratification of international agree-
ments and constitutional protection.

The Scorecard, with the results for South Africa, is shown below. This is followed by a
Scorecard Explanation, mentioning the 37 specific indicators, spread over the five catego-
ries/columns, measuring compliance, as based on human rights law, notably the 1997
UNESCO Recommendation. Each indicator is defined, its numeric value shown, and the two-
point, three-point, or five-point scale indicated in terms of which performance is measured as

“non-compliance,” a form of “partial non-compliance,” or “full compliance.”
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A. The Ratification of Interna-

B. The Express Protection of

C. The Protection of Institu-

D. The Protection of Self-Gov-

E. The Protection of Employ-

Score- tional Agreements and Academic Freedom in HE tional Autonomy in HE ernance in HE Legislation ment Security, including

card Constitutional Protection (and Science/Other) Legis- Legislation (20%) (20%) “Tenure,” in Relevant Leg-
(20%) lation (20%) islation (20%)

Country: | 1. The Ratification of Interna- | [0-2,5-5-7,5-10 (x2)] 2,5x2 1. Provision on Institutional 1. Provision on Academic 1. Duration of Contract of

South Af- tional Agreements (10) 8,5 0 — No Reference to Academic Autonomy [0-2-4] 0 Self-Governance [0-1-2] 0 Service (8) 2

rica 1.1. Global Level (6) Freedom at All; Legislation 2. Autonomy in Detail: Rep- 2. Academic Self-Govern- 1.1. Regulatory Framework

36,5% 1.1.1. International Covenant Conflicts with Academic Free- resentative Key Indicators ance at Institutional Level [0—2-4]2

on Civil and Political
Rights (Art. 19, Right to
Freedom of Expression)
[0-1,5] 1,5

1.1.2. Optional Protocol to the
International Covenant
on Civil and Political

Rights (International Peti-

tion Procedure) [0-1,5] 1,5

1.1.3. International Covenant
on Economic, Social and
Cultural Rights (Art. 13,
Right to Education;

Art. 15 Right to Science)
[0-1,5] 1,5

1.1.4. Optional Protocol to the
International Covenant
on Economic, Social and
Cultural Rights (Interna-
tional Petition Procedure)
[0-1,5] 0

1.2. Regional Level (4)

African Charter on Human and
Peoples’ Rights (Art. 9, Right

dom (Non-Compliance)

2,5 — Provisions Falling Seri-
ously Short of Compliance with
Generally Agreed Standards;
Certain Legislation Conflicts
with Academic Freedom (Be-
tween Non and Partial Compli-

ance)

5 — Mere Formal Reference to
Academic Freedom/Provisions
Revealing Various Deficits as
Assessed in the Light of Gen-
erally Agreed Standards; Cer-
tain Legislation may Conflict
with Academic Freedom (Par-

tial Compliance)

7,5 — Commendable Provi-
sions Revealing Some or
Other Deficit as Assessed in
the Light of Generally Agreed
Standards; Certain Legislation
may be in Tension with Aca-
demic Freedom (Between Par-

tial and Full Compliance)

(8)6
2.1. Organizational (2)

2.1.1. Autonomy to Determine
Rector [0-0,5-1] 1
2.1.2. Autonomy to Determine
Internal Structures
[0-0,5-1] 0,5
2.2. Financial (2)
2.2.1. State Grant as Block
Grant [0-0,5-1] 0,5
2.2.2. Express Competence to
Perform Commissioned
Research [0-0,5-1] 1
2.3. Staffing (2)
Right to Define Academic Po-

sitions in HE Institutions and
their Requirements, and to Re-
cruit and Promote Academic
Staff [0-1-2] 2

2.4, Academic (2)

2.4.1. Capacity to Determine
Selection Criteria for
Bachelor Students and to
Select the Latter

(12) 3,5
2.1. Senate (or its Equivalent) —
Composition [0-1,5-3] 1,5
2.2. Rector (3)
2.2.1. Academic Position/Quali-
fication [0-0,5-1] 0
2.2.2. Determining the Rector
[0-0,5-1] 0,5
2.2.3.Dismissing the Rector
[0-0,5-1]0
2.3. Participation in Strategic
Decision-Making (through

Senate and/or Board/Coun-

cil, etc.) [0-1,5-3-4,5-6] 1,5

3. Academic Self-Govern-
ance at Faculty/Depart-
mental Level (6) 0

3.1. Collegial Bodies (3)

3.1.1. Existence of Collegial
Bodies [0-0,5-1] 0
3.1.2. Composition of Collegial
Bodies [0-1-2] 0
3.2. Dean/Head of Department (3)

1.2. Situation in Practice [0-2—4] 0

2. Termination of Contract of
Service on Operational
Grounds (6) 3

2.1. Provision on Termination on
Operational Grounds in HE
Legislation [0-1,5-3] 0

2.2. Protection in the Case of
Termination on Operational
Grounds in Terms of Civil
Service/Labour Legislation
[0-1,5-3] 3

3. Prospect of Career Ad-
vancement Based on Ob-
jective Assessment of
Competence
[0-1,5-3-4,5-6] 0

Total: 5
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Score-
card

A. The Ratification of Interna-
tional Agreements and
Constitutional Protection
(20%)

B. The Express Protection of
Academic Freedom in HE
(and Science/Other) Legis-
lation (20%)

C. The Protection of Institu-
tional Autonomy in HE
Legislation (20%)

D. The Protection of Self-Gov-
ernance in HE Legislation
(20%)

E. The Protection of Employ-
ment Security, including
“Tenure,” in Relevant Leg-
islation (20%)

to Freedom of Expression;
Art. 17(1), Right to Education;
International Petition Proce-
dure) [0-4] 4
2. Constitutional Protection
(10) 6,5
2.1. Provision on Right to Free-
dom of Expression [0-1-2] 2
2.2.Provision on Right to Aca-
demic Freedom [0-1-2] 2
2.3.Reference to Institutional
Autonomy [0-0,5-1] 0,5
2.4.Reference to Academic
Self-Governance [0-0,5-1] 0
2.5.Robustness of Provisions
[0-2—4]2
Total: 15

10 — Academic Freedom Ex-
pressly and Adequately Pro-
tected, and Serves as Guiding
Principle for Activity within HE

(Full Compliance)

Total: 5

[0-0,5-1] 0,5
2.4.2. Whether or Not Bachelor
Programmes Need to be
Accredited [0-0,5-1] 0,5
3. Extent of Governmental
Powers [0-2—4] 2
4. Institutional Independ-

ence vis-a-vis Private In-
terests [0—2-4] 0

Total: 8

3.2.1. Academic Position/Quali-
fication [0-0,5-1] 0

3.2.2. Determining the Dean/
Head of Department [0—
0,5-1]0

3.2.3. Dismissing the Dean/
Head of Department [0—
0,5-1]10

Total: 3,5
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SCORECARD EXPLANATION - INDICATORS

A. The Ratification of International Agreements and Constitutional Protection
(20%)

1. The Ratification of International Agreements (10%)

1.1. Global Level (6%)

1.1.1. International Covenant on Civil and Political Rights (Art. 19, Right to Freedom of Ex-
pression) [0%—1,5%]
Has the state ratified the ICCPR (without the expression of a problematic reservation)?
1.1.2. Optional Protocol to the International Covenant on Civil and Political Rights (Interna-
tional Petition Procedure; Academic freedom complaints can be brought before the U.N.
Human Rights Committee) [0%—1,5%]
Has the state ratified the Optional Protocol to the ICCPR (without the expression of a
problematic reservation)?
1.1.3. International Covenant on Economic, Social and Cultural Rights (Art. 13, Right to Ed-
ucation; Art. 15, Right to Science) [0%—1,5%]
Has the state ratified the ICESCR (without the expression of a problematic reservation)?
1.1.4. Optional Protocol to the International Covenant on Economic, Social and Cultural
Rights (International Petition Procedure; Academic freedom complaints can be brought
before the U.N. Committee on Economic, Social and Cultural Rights) [0%—1,5%]
Has the state ratified the Optional Protocol to the ICESCR (without the expression of a

problematic reservation)?
1.2. Regional Level (4%)

African Charter on Human and Peoples’ Rights (Art. 9, Right to Freedom of Expression; Art.
17(1), Right to Education; International Petition Procedure; Academic freedom complaints
can be brought before the African Commission on Human and Peoples’ Rights) [0%—4%]

Has the state ratified the African Charter (without the expression of a problematic reserva-

tion)?

2. Constitutional Protection (10%)

2.1. Provision on Right to Freedom of Expression [0%—1%—2%]

Is there an adequate provision on the stated right in the Constitution?

2.2. Provision on Right to Academic Freedom [0%—1%—2%]

Is there an adequate provision on the stated right in the Constitution?

2.3. Reference to Institutional Autonomy [0%—0,5%—1%]
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Is there an adequate reference of this nature in the Constitution?

2.4. Reference to Academic Self-Governance [0%—0,5%—1%]

Is there an adequate reference of this nature in the Constitution?

2.5. Robustness of Provisions [0%—2%—4%]
Does the general constitutional context adequately buttress the above rights? Inclusion of
other related protective rights (e.g., rights to education or science)? Protectively-framed
limitation clauses? Effective judicial enforcement of provisions/rich case law? Provisions
perceptibly inspiring the legislature?
B. The Express Protection of Academic Freedom in Higher Education (and Sci-
ence/Other) Legislation (20%)

Is there express protection of academic freedom in higher education (and science/other) legis-

lation?

0% There is no reference to academic freedom at all in such legislation; legislation conflicts
with academic freedom (non-compliance).

5% There are provisions on academic freedom, but they fall seriously short of compliance
with generally agreed standards; certain legislation conflicts with academic freedom (be-
tween non and partial compliance).

10% There is mere formal reference to academic freedom, or there are provisions on academic
freedom that reveal various deficits as assessed in the light of generally agreed standards;
certain legislation may conflict with academic freedom (partial compliance).

15% There are commendable provisions on academic freedom, but these reveal some or other
deficit as assessed in the light of generally agreed standards; certain legislation may be in
tension with academic freedom (between partial and full compliance).

20% Academic freedom is expressly and adequately protected, and serves as a guiding princi-

ple for activity within higher education (full compliance).
C. The Protection of Institutional Autonomy in Higher Education Legislation
(20%)
1. Provision on Institutional Autonomy [0%—2%—4%]

Is there a provision in higher education legislation adequately providing for institutional au-

tonomy, including strategic autonomy?

2. Autonomy in Detail: Representative Key Indicators (8%) [based on the EUA’s autonomy

indicators: Bennetot Pruvot et al., 2023]

2.1. Organizational (2%)
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2.1.1. Autonomy to Determine Rector [0%—0,5%—1%]
Is the state involved in the determination of the rector?
2.1.2. Autonomy to Determine Internal Structures [0%—0,5%—1%]
Does the law prescribe specific units (faculties, departments, or institutes), and does the

state have a role in their creation/dissolution?
2.2. Financial (2%)
2.2.1.State Grant as Block Grant [0%—0,5%—1%]

Is there a line-item budget, or a block grant, and are there restrictions on the internal
allocation of funding?
2.2.2.Express Competence to Perform Commissioned Research [0%—-0,5%—1%]

Does legislation expressly mention the competence to perform commissioned research?
2.3. Staffing (2%)

Right to Define Academic Positions in HE Institutions and their Requirements, and to Recruit
and Promote Academic Staff [0%—1%—2%]

Does the law specify more than minimal detail on the categories of academic posts and their
requirements, impose restrictions on staff recruitments/promotions, or require that professo-

rial appointments be made or confirmed by the state?
2.4. Academic (2%)

2.4.1.Capacity to Determine Selection Criteria for Bachelor Students and to Select the Latter
[0%—0,5%—1%]
Does the university or the state determine entry criteria and select students?
2.4.2. Whether or Not Bachelor Programmes Need to be Accredited [0%—0,5%—1%]
Do degree programmes require accreditation to be introduced?
3. Extent of Governmental Powers [0%—2%—4%]
Does higher education legislation reflect wide competences for institutions and a minimal
measure of state involvement in regulating their affairs? Does the state only supervise com-
pliance with the law, or does it also review university acts/decisions on their merits? Do uni-
versity acts/decisions require state approval/confirmation? Are university governing bodies

subject to any state control?

4. Institutional Independence vis-a-vis Private Interests [0%—2%—4%]
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Does the independence of institutions vis-a-vis private interests enjoy a notable measure of
protection in higher education legislation? Does legislation require the source and size of pri-
vate funding to be published? Does legislation impose restrictions on private sector represen-

tation on university governing bodies?

D. The Protection of Self-Governance in Higher Education Legislation (20%)

1. Provision on Academic Self-Governance [0%—1%—-2%]
Is there a provision in higher education legislation adequately providing for academic self-
governance (and collegiality)?

2. Academic Self-Governance at Institutional Level (12%)

2.1. Senate (or its Equivalent) — Composition [0%—1,5%—3%]
Are an overwhelming majority (60% or more) of senate members representatives of academic
staff? Are there “democratic” deficiencies?

2.2. Rector (3%)
2.2.1. Academic Position/Qualification [0%—0,5%—1%]

Must the rector come from within the institution and hold a PhD or be of professorial
rank?
2.2.2.Determining the Rector [0%—0,5%—1%]
Do academic staff exercise control over who is chosen as the rector? Are there “demo-
cratic” deficiencies?
2.2.3.Dismissing the Rector [0%—0,5%—1%]
Do academic staff exercise control over the dismissal of the rector? Are there “demo-
cratic” deficiencies?
2.3. Participation in Strategic Decision-Making (through Senate and/or Council/Board, etc.)
[0%—1,5%—-3%—4,5%—6%]
Do academic staff have at least 50% representation on the strategic decision-making bodies?
3. Academic Self-Governance at Faculty/Departmental Level (6%)
3.1. Collegial Bodies (3%)

3.1.1.Existence of Collegial Bodies [0%—0,5%—1%]
Are collegial bodies provided for?
3.1.2. Composition of Collegial Bodies [0%—1%—2%]
Are an overwhelming majority (60% or more) of members representatives of academic

staff? Are there “democratic” deficiencies?

3.2. Dean/Head of Department (3%)
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3.2.1. Academic Position/Qualification [0%—0,5%—1%]

Must the dean/head of department come from within the relevant unit and hold a PhD

or be of professorial rank?

3.2.2. Determining the Dean/Head of Department [0%—0,5%—1%]

Do academic staff exercise control over who is chosen as the dean/head of department?

Are there “democratic” deficiencies?

3.2.3. Dismissing the Dean/Head of Department [0%—0,5%—1%]

Do academic staff exercise control over the dismissal of the dean/head of department?

Are there “democratic” deficiencies?

E. The Protection of Employment Security, including “Tenure,” in Relevant

Legislation (20%)

1. Duration of Contract of Service (8%)

1.1.

1.2.

Regulatory Framework [0%—2%—4%]

Does legislation envisage permanent contracts (or, potentially, during an initial phase, a
probationary period or fixed-term contracts with long-term prospects) for academic staff at
post-entry levels?

Situation in Practice [0%—2%—4%]

Do 66,7% or more of academic staff at post-entry levels have permanent contracts (or lim-
ited overall duration fixed-term contracts with long-term prospects)? Is casualisation of

academic labour a phenomenon?

2. Termination of Contract of Service on Operational Grounds (6%)

2.1.

2.2.

Provision on Termination on Operational Grounds in Higher Education Legislation [0%—
1,5%-3%]

Is there a provision providing protection to academic staff post probation where the termi-
nation of their contract on operational grounds is contemplated, requiring, inter alia, a bona
fide exigency, consideration of alternatives, following of priority criteria, and compliance

with procedural safeguards?

Protection in the Case of Termination on Operational Grounds in Terms of Civil Ser-
vice/Labour Legislation [0%—1,5%—-3%]

Does “ordinary” civil service/labour legislation provide adequate protection where termi-
nation of contract on operational grounds is contemplated (grounds of termination to be
clearly stated, alternatives to termination (e.g., transfer to another similar position) be con-
sidered, and, where termination cannot be avoided, suitable priority criteria (e.g., length of

service) be followed)?
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3. Prospect of Career Advancement Based on an Objective Assessment of Competence
[0%—1,5%—3%—4,5%—6%]

Does legislation make adequate provision for advancement to higher academic posts, based

on an assessment of competence, e.g., by requiring the installation of an academic merit-based

and fair promotion system?

OBLIGATIONS OF SUPERIOR NORMATIVE FORCE: HUMAN RIGHTS TREATIES
AND THE CONSTITUTION, 1996

In Apartheid South Africa, there was no express constitutional or legislative protection for ac-
ademic freedom or institutional autonomy. The formal implementation of Apartheid was ac-
companied by the enactment of various pieces of restrictive legislation, such as the Suppression
of Communism Act of 1950 or the Publications and Entertainments Act of 1963, that could
severely impact academic endeavours (Bozzoli 1975, 447-50). Despite the repression, it has
been stated that, “within the universities, not excluding the fifty-niners [African/Indian/Col-
oured universities], a degree of academic freedom survived the pressures brought to bear upon
it, but not without losses both to individuals and, in consequence, their institutions” (Moodie
1994, 14).

After the end of Apartheid in 1994, South Africa committed to complying with obligations
of “superior normative force.” On the one hand, South Africa ratified various international hu-
man rights treaties which it had previously deliberately refrained from accepting. Hence, as for
treaties relevant to protecting academic freedom (see Academic Freedom Scorecard, column
A.1.), South Africa ratified the ICCPR (right to freedom of expression) in 1998, and the Op-
tional Protocol thereto creating an international complaints mechanism in 2002. It ratified the
ICESCR (rights to education and science) in 2015, but has so far not taken any action in relation
to its Optional Protocol, creating a corresponding complaints mechanism for economic, social,
and cultural rights. South Africa also ratified the African Charter on Human and Peoples’ Rights
(rights to freedom of expression and education, and complaints mechanism) in 1996.

On the other hand, a democratically elected Constitutional Assembly drafted a new con-
stitution. Adopted in 1996, this, for the first in South African history, contains a justiciable Bill
of Rights. The Constitution renounces the principle of parliamentary sovereignty. All law or
conduct contradicting the Constitution is invalid. A Constitutional Court is the final arbiter of
constitutional disputes. Section 16 protects everyone’s right to freedom of expression, and, as
a part thereof, in Section 16(1)(d), “academic freedom and freedom of scientific research”

(Constitution 1996). The drafting history shows that “academic freedom” was understood to be
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the freedom of enquiry applicable in the university context, while “freedom of scientific re-
search” could also be exercised beyond that context, by individuals or separate research insti-
tutes (Constitutional Assembly, Theme Committee 4, 1995, 180, 182, 185).

In the absence of direct protection for academic freedom in international law, and the 1997
UNESCO Recommendation not yet having been adopted at the time, the drafters of the Consti-
tution studied the protection of academic freedom in various national constitutions (ibid., 179—
80). They deliberated whether “academic freedom and freedom of scientific research” should
be protected as part of one or more of the rights to education, freedom of religion, belief, and
opinion, or freedom of expression, or as a separate provision, ultimately choosing the right to
freedom of expression-option (ibid., 182—-88; for a good description of the drafting history, see
Kriiger 2013, 13-22).

The application provisions of the Bill of Rights make it clear that, as appropriate, also
legal entities can claim rights, and that rights can apply horizontally (Constitution 1996, Sec-
tion 8(2)—(4)). Accordingly, nothing should stand in the way of universities being able to claim
autonomy under Section 16(1)(d), and academics being able to enforce constitutional academic
freedom not only against the state, but also directly against universities. Rights in the Bill of
Rights must not only be negatively respected, but also positively protected, promoted, and ful-
filled (Section 7(2)). This may be read as entailing a claim on state resources directed at “ena-
bling” academic freedom.

Academic freedom and freedom of scientific research, as all rights in the Bill of Rights,
can be limited by law under a general limitation clause, to promote certain goals considered
important by government (Section 36). During the drafting process, it was emphasised that this
provision, as well as rights to equality and education (Sections 9 and 29) would serve to prevent
institutional autonomy from being abused to obstruct transformation towards an inclusive soci-
ety (Constitutional Assembly, Theme Committee 4, 1995, 183).

So far, no case has been brought under Section 16(1)(d). This may indicate a persisting
inability to comprehend academic freedom as now a constitutional right. Historically, univer-
sities in South Africa followed the British model. In the United Kingdom, academic freedom
does not form part of that country’s unwritten constitution. Academic freedom here, rather than
a matter of law, has always been a matter of practical convention (Barendt 2010, 73—75). Many
academic freedom challenges would have been conceivable. For instance, the government’s
Research Outputs Policy (2015), and its regime of government subsidies for publications in so-
called “accredited” publications, urgently needs to be subjected to constitutional scrutiny. As

we have argued elsewhere, the policy infringes on academics’ right to freely publish the results
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of their research in the medium of their own choice (UNESCO Recomm. 1997, para. 12), dam-
ages public science, is arbitrary in character, and negatively affects the quality and reproduci-
bility of papers (Beiter 2019, 267—68; Beiter 2023b, 106—107). Overall, one cannot really say
that Section 16(1)(d) has in any way served as a guiding value in the design of the university
system in South Africa.

From the perspective of the Academic Freedom Scorecard (see column A.2.), one may,
therefore, conclude that there are express provisions on the right to freedom of expression and
the right to academic freedom in the Constitution. Via Section 8(4), there is an indirect inclusion
of institutional autonomy. There is no reference to academic self-governance. As for the robust-
ness of the provisions, it has been noted that Section 16(1)(d) has remained largely a dead pro-
vision. One may also question the wisdom of protecting academic freedom under freedom of
expression. Academic freedom “is not freedom of speech for academics” (Matei and Kapur
2022). Different from “ordinary” freedom of speech, academic freedom covers academic
speech and conduct (e.g., conducting experiments), protects speech rights for truth rather than
democracy reasons, only safeguards expert speech of high quality (there is “censorship”
through peer review), and encompasses university organisation principles of self-governance
and collegiality (Barendt 2010, 18-21, 54-55; Beiter 2016d, 157-63; Vrielink et al. 2023, pa-
ras. 53—65). An overarching freedom of expression focus may restrain academic freedom.
While the Constitution (1996) protects the right to education, including “further education,”
which must be read to cover higher education (Section 29(1)(b)), it does not protect a right of

citizens “to enjoy the benefits of scientific progress and its applications.”

CHANGES IN THE UNIVERSITY SECTOR IN THE DEMOCRATIC ERA

The big challenge for the university sector since 1994 has been to “deracialise,” and serve a
young democratic state, facing many socio-economic challenges, in a more inclusive and com-
prehensive way. A National Commission on Higher Education produced a seminal report in
1996, outlining three features of a new framework for the sector. There was a need for increased
student participation, it was essential for universities to be more responsive to societal interests
or needs and advance national development, and increased co-operation and partnerships with
the state, other HE institutions, commercial enterprises, NGOs, research bodies, and so on, were
crucial (National Commission on Higher Education, A Framework for Transformation 1996,
5-8). As for the relationship between state and university, a model of weak state supervision or
steering — termed “co-operative governance” — was envisaged. This was to acknowledge the

need for moving away from the model of state control of the Apartheid years in relation to at
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least Black universities, but, simultaneously, to evince rejection of a system of maximum au-
tonomy. Such an intermediate model was to facilitate pursuing the transformative agenda in
universities and the country more widely (ibid., 16—19; Cross 2015, 355-56, 363—64).

In July 1997, the government released its Education White Paper 3: A Programme for
Higher Education Transformation (Education White Paper 3, 1997) and later that year adopted
the Higher Education Act 101 of 1997 (Higher Education Act 1997). The latter, in its preamble,
appreciates that “it is desirable for higher education institutions to enjoy freedom and auton-
omy,” not defining, or even mentioning again, institutional autonomy or academic freedom in
the remainder of the Act. The White Paper, however, contains definitions of both. Academic
freedom means — and this is the only definition of academic freedom available in an important

official document:

“The principle of academic freedom implies the absence of outside interference, censure or obsta-
cles in the pursuit and practice of academic work. It is a precondition for critical, experimental and
creative thought and therefore for the advancement of intellectual inquiry and knowledge. Aca-
demic freedom and scientific inquiry are fundamental rights protected by the Constitution.” (Edu-
cation White Paper 3, 1997, para. 1.23)

The definition of institutional autonomy mentions academic and financial, but not strategic,
organisational, or staffing autonomy (para. 1.24). It goes on to state that recourse to “institu-
tional autonomy as a pretext for resisting democratic change” is forbidden (para. 1.24). While
“impact” is a key concept in the government’s more recent White Paper on Science, Technology
and Innovation, the White Paper does not mention the term academic or scientific freedom even
once (White Paper on Science, Technology and Innovation 2019).

Both Education White Paper 3 and the original Higher Education Act embody the notion
of “co-operative governance.” The White Paper envisages a “proactive, guiding and construc-
tive role for government” (Education White Paper 3, 1997, para. 3.7). While the principle of
public accountability required institutions to show how (well) money had been spent, the results
achieved with resources, and how they had met national policy goals and priorities (para. 1.25),
the Ministry could not “micro-manage” institutions, or be “too prescriptive” in regulatory
frameworks established, and could intervene “only in extreme circumstance” (para. 3.33). The
Act obliges what is now the Minister of Higher Education, Science and Innovation to determine
HE policy — however, only after consulting the Council on Higher Education (CHE) (Higher
Education Act 1997, Section 3(1)). This is an independent advisory body provided for in the
Act, and created in 1998 (Section 8(2)(b)(1), (3), (4)). However, the Minister is not bound by
the advice. The Minister may issue directives to a HE institution in defined cases, such as fi-

nancial impropriety, mismanagement, inability to perform functions effectively, or failure to
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comply with any law (Section 42(1)—(3)). Where this proves ineffective, an independent asses-
sor may, in serious cases, be appointed to investigate the matter (Sections 42(4)(a), 43—49A).

While the period from 1994 to 1998 reflected a “hands-off” approach in the relation be-
tween government and universities (Cross 2015, 354), this changed in the late 1990s. The period
up to 2006 reflects a move towards strong state steering (ibid., 366—72), “conditional” auton-
omy (Hall and Symes 2003), or, some have said, a reversion to (forms of) state control (Moja,
Cloete, and Olivier 2003). There were perhaps three factors that triggered such tightened control
(Cross 2015, 354, 366—67; Hall and Symes 2003, 10-12; Jansen 2005, 220-21). Firstly, from
the late 1990s onwards, financial maladministration and chaotic institutional leadership were
rife in a number of HE institutions. Secondly, the government’s GEAR (“Growth, Employment
and Redistribution’) macro-economic plan of 1996 took effect. This envisaged fiscal discipline
and constrained budgetary expenditures, emphasising inter alia efficiency, performance, and
competitiveness in public service provision. This brought pressure to bear on universities to
adopt a “business approach” and become “entrepreneurial.” Thirdly, the government was of the
opinion that its “hands-off” approach had failed to bring about transformation (National Plan
for Higher Education 2001, para. 1.5.1).

Consequently, specifically addressing the first dilemma, the Higher Education Act (1997)
was amended to enable the Minister to appoint an administrator to take over the role of the
council of a university, execute the institution’s management functions, and restore proper gov-
ernance and management at the institution (Sections 42(4)(b), 49B—49J). In many cases, loan
or overdraft agreements must now be approved by the Minister (Section 40(2)(b)). The same
applies to immoveable property construction, purchases, or long-term leases exceeding a certain
value (Section 40(3)(b)). The Minister is now also competent to “determine the scope and range
of operations” of a university (Section 3(3)). Moreover, between 2002 and 2005, the Minister
ordered a set of institutional mergers (Section 23). Eleven new institutions were created from
26 merger partners, affecting 62 per cent of the HE system in terms of student registrations
(Hall 2015, 145). A range of steering mechanisms were put in place by government during this
period (Cross 2015, 367—71; Hall and Symes 2003, 12; Jansen 2005, 217—-19). One was a new
funding formula for HE institutions introduced in 2006, more significantly linking disburse-
ments to performance criteria (A New Funding Framework 2004). A process of Enrolment
Planning and Funding was introduced, requiring ministerial approval for student enrolments,
aimed at preventing an abuse of enrolments to secure public funding. Then there is the Pro-
gramme Qualifications Mix (PQM) mechanism. Each university must now obtain ministerial
approval for the specific mix of qualifications and learning programmes it wishes to offer. The

mechanism seeks to ensure a diversity of offerings that equitably responds to national needs.
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Finally, during this period, quality assurance has become highly formalised. In 2001, the
Higher Education Quality Committee was created as a permanent committee of the CHE. It is
the national body responsible for programme accreditation, national reviews of programmes,
and institutional audits. It assesses quality against standards which it has formulated, and which
are embedded in the Higher Education Qualifications Sub-Framework (Revised HEQSF 2014),
in turn a part of the National Qualifications Framework (NQF), provided for in the National
Qualifications Framework Act (2008). All possible qualifications are now assigned to one or
more of ten levels. Characteristic of the NQF is that each of its levels is described in terms of
learning outcomes (as it were skills) to be achieved at that level, rather than in terms of disci-
plinary knowledge to be mastered. This is true also for HE qualifications (for an overview of
the CHE’s quality assurance function, see Council on Higher Education 2023, 13—19).

The period from 2006 until now could be described as a third period, during which strong
state steering has been consolidated and direct ministerial intervention has intensified (Cross
2015, 354). Since 2000, 16 universities have been the subject of investigations by independent
assessors. A number of universities have been placed under administration (Mkize 2023). There
are, moreover, ministerial or CHE oversight processes on transformation in public universities
and on the recruitment, retention, and progression of Black academics in operation. The writing
is on the wall that university laws will be changed further in the coming years, “to make the

system run much better” (Nordling 2023).

“MEASURING” ACADEMIC FREEDOM AND INSTITUTIONAL AUTONOMY
Measuring performance in terms of the Academic Freedom Scorecard under columns B and C,
only a low level of compliance for the express protection of (individual) academic freedom in
HE (and science/other) legislation, and a low to intermediate level for institutional autonomy
in HE legislation, can be attested to for South Africa. As regards the former, as has been seen
under the previous section, except for a preambular reference to academic freedom in the
Higher Education Act, neither the Act nor any other legislation grants and defines the freedoms
to teach and carry out research, guarantees disinterested academic science, envisages academic
freedom conflict-resolution bodies, and so on (see Academic Freedom Scorecard, column B).
The (anyway few) references to academic freedom at policy level are not sufficient from a rule
of law point of view.

Certain existing legislation conflicts, or may conflict, with academic freedom (and the
right to science). Examples would be the Higher Education Act (1997) — e.g., university gov-

ernance provisions inimical to academic freedom (see further on this in the next section), the
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Intellectual Property Rights from Publicly Financed Research and Development Act (2008) —
stifling effects on disinterested science in universities, and on knowledge diffusion (Kenney
and Patton 2009; Fabrizio 2007), or the National Qualifications Framework Act (2008) — sti-
fling effects on disinterested teaching in universities and on teacher autonomy (Malherbe and
Berkhout 2001, 68—69; Young 2003, 225).

As regards institutional autonomy, the Higher Education Act (1997) contains no provision
expressly and adequately providing that HE institutions should enjoy autonomy at strategic,
organisational, financial, staffing, and academic levels (Scorecard, column C.1.). This does not
mean that autonomy would be operationally absent from the Act (Scorecard, column C.2.): It
is thus stated that HE institutions constitute separate juristic persons (Section 20(4)). HE insti-
tutions can determine their rectors without state involvement (Section 34(2)). By and large, they
exercise autonomy in determining their internal structures (faculties, departments, institutes,
etc.), but larger structural changes, such as the creation of new faculties, effectively require
ministerial consent. University statutes, and changes thereto, must be approved by the Minister
(Section 33(1)).

Roughly 85 per cent of state funding is awarded to institutions in the form of block grants.
A limited percentage of funding is regularly earmarked (e.g., for infrastructure) (Section 39(3);
Ministerial Statement on University Funding 2021). HE institutions may gather funds through
study fees, earnings from investments, donations, or “other receipts from whatever source”
(Higher Education Act 1997, Section 40(1)). They may also receive funds “for services ren-
dered to any other institution or person,” for example, also for commissioned research (Sec-
tion 40(1)(f)). Immovable property acquired with state funds can only be sold with the Minis-
ter’s consent (Section 20(5)). The restrictions in the cases of loan or overdraft agreements, and
immoveable property construction, purchases, or long-term leases have already been men-
tioned.

HE institutions possess autonomy to define academic posts, and recruit and promote staff.
While HE institutions may, in principle, determine entry criteria in respect of Bachelor (and
other) degree programmes and select students autonomously, the CHE’s quality assurance ac-
tivities often do seem to narrowly tie in with “state vision,” and the stated activities may have
a disciplining effect on the setting of entry requirements (e.g., national reviews of programmes,
and entry criteria, linked to possibilities of withdrawing accreditation). Degree programmes
need to be accredited in South Africa. The CHE, performing the accreditation, often emphasises
that actual quality control endeavours are performed by academic peers. However, the regula-
tory framework “seem[s] to be based on ‘his master’s voice’” (Waghid et al. 2005, 1179), and

peers involved in this type of exercise also readily buy into the regulatory mindset at stake
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(ibid.). The better solution would be to provide for institutional accreditation; once this has
taken place, HE institutions should be free to introduce programmes without accreditation (Ben-
netot Pruvot et al. 2023, 48—-52). They should be able to freely select quality assurance mecha-
nisms and providers (ibid., 51-52). It would be good if HE institutions could opt for another
provider than the CHE. Ideally, there should be a genuinely university-sustained quality assur-
ance provider that applies a less prescriptive framework.

Overall, there is an intermediate to high level of state involvement in regulating the affairs
of universities in South Africa (Scorecard, column C.3.). Legislation, moreover, fails to protect
the independence of HE institutions vis-a-vis private interests (Scorecard, column C.4.). There
is, for instance, no obligation of institutions to publish the source and size of private funding.
Regarding institutional autonomy, a clear trend is noticeable. As Jonathan Jansen correctly
points out, while some of the state’s measures may, individually, have been meaningful or un-
derstandable, cumulatively, they have altered universities’ self-image as autonomous institu-
tions, legitimising ever-intensifying state intervention in the future (Jansen 2005, 221-22). An
effective legislative safeguard of institutional autonomy might well have served to prevent
many of the inroads on institutional autonomy noted, ultimately also offering better protection

to individual academic freedom.

“MEASURING” ACADEMIC SELF-GOVERNANCE AND EMPLOYMENT SECU-
RITY, INCLUDING TENURE

Measuring performance in terms of the Academic Freedom Scorecard, here under column D, it
may be noted that the Higher Education Act contains no provision expressly and adequately
providing for academic self-governance (and collegiality) (Scorecard, column D.1.).

As for governance arrangements at the institutional level, the Higher Education Act (1997)
prescribes that HE institutions must have, inter alia, a council, a senate, and a principal (Sec-
tion 26(2)). The council governs the institution (Section 27(1)). It is to embody broad account-
ability towards society — at least 60 per cent of its members must not be employed by, or stu-
dents of, the institution (Section 27(6)). The senate is “accountable to the council” for “the
academic and research functions” of an institution (Section 28(1)). The majority of its members
must be academic employees of the institution (Section 28(4)). The principal (rector, vice-chan-
cellor) manages or administers the institution (Section 30).

Assessing these provisions in terms of the scorecard (Scorecard, column D.2.), focusing
on the senate first, while 50 per cent plus of its members must be academic employees, in prac-

tice, often much fewer such employees sit on senates (Ballim 2024). This may also have to do
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with the fact that the Higher Education Act does not clearly state that delegates of institutional,
faculty, or departmental management on academic or governing bodies, even if (former) aca-
demics, are not to be counted as representatives of academic staff. Many senates have become
dysfunctional (ibid.). A recent study prepared for the CHE finds that senate decisions are often
overridden by councils and management (Coetzee and Lottering 2024). With staff feeling that
top management is deciding even academic matters without any consultation, many feel disen-
franchised (ibid.).

Councils, for their part, have become involved in universities’ daily affairs, introduced a
corporate mind-set to university governance, and push for quantitative measurement systems
around teaching and research (Hornsby 2015). While senates should be in control of all teach-
ing, learning, research, and related financial and administrative matters — and, moreover, func-
tion as the prime guardian of academic freedom in an institution (Ballim 2024) — the Higher
Education Act (1997) does not quite reflect this crucial role of the senate. It states that the
council “must govern” the HE institution (Section 27(1)), and that the senate “is accountable
to” the council (Section 28(1)), confirming a rather subordinate position for the senate.

Ideally, half the members of university bodies responsible for strategic decision-making
should represent academic staff (Beiter et al. 2016a, 288), the least favourable reading of the
Higher Education Act could result in only a three per cent representation of academic staff on
university councils (one of thirty members) (Section 27(4)). In practice, representation may lie
around 30 per cent (as reflected on the websites of various universities). As seen, the Higher
Education Act actually sets a minimum of 60 per cent external members. These include even
persons appointed by the Minister (Section 27(4)(c)). Jansen notes that many councils have
become detached from the academic project, governors lacking professional expertise, or seeing
councils as a source of business, to collect allowances or do business with the university (Jansen
2023). The Minister’s appointees are often party cadres deployed to pursue a distinct political
mission (ibid.).

Under the Higher Education Act, rectors are appointed by the council “after” (not “in”
consultation with the senate (Section 34(2)). This signifies a form of staff participation, but
clearly not the exercise of control over who is chosen as the rector. The Act is silent on the
rector’s credentials or their dismissal. Staff is not guaranteed the express right to bring a vote
of no-confidence in the rector. Rectors have been shown to earn absurdly high salary packages
at a time when precarious working conditions in academia are becoming widespread (Council
on Higher Education, Remuneration of Vice-Chancellors) — evidence, as has been claimed, of
“a broken higher education system” (Hlatshwayo 2024). Rector is now a separate career far

removed from the academic enterprise.
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Applying the scorecard to the faculty or departmental level is a straightforward matter
(Scorecard, column D.3.). The Higher Education Act does not comment on the existence of
collegial bodies, their composition, or the credentials, determination, or dismissal of deans or
heads of departments. The Act, therefore, does not guarantee the determinant voice of academic
staff in academic matters at this level, or the principle that leaders should be elected by, from
within, and be accountable to, the academic community. In practice, deans are executive deans.
As André Du Toit observes, “executive deanship” can hardly be reconciled with the consensual
enterprise and the functions of a faculty board (Du Toit 2000, 100-101).

Legislation, as already noted, does not expressly protect the principle of collegiality — the
principle of joint decision-making — mandatory under UNESCQO’s 1997 Recommendation. In-
stead, hierarchisation has occurred in South African universities through inter alia the introduc-
tion of line management — which constitutes a perversion of the principle of collegiality. If line
management is one element of, what has been called, new public management (NPM) in the
university sector, then a significant second element is performance management, as notably
embodied in the “incentive and audit” logic applied to academics individually and universities
as a whole (for a description of NPM in higher education and research with references to further
relevant literature, see Beiter et al. 2023, 293-95; Beiter 2023b, 117-20). Incentives reduce
genuine academic autonomy and thus disrupt natural scientific progress (Beiter 2023b, 103).
There is, moreover, no empirical evidence that any scientific revolution ever has been the prod-
uct of incentivisation strategies (Muller 2021). As for audits, the values underlying them “pen-
etrate deep into the core of organizational operations,” where they, over time, create “new men-
talities” far removed from any discourse about content and meaning (Power 1999, 97-98).
NPM, intended to enhance efficiency, but in South Africa also to accelerate transformation and
facilitate the achievement of national development goals, has led to a burgeoning bureaucracy
in universities. Academic staff in some South African universities now constituting less than
50 per cent of staff (VitalStats 2021, 2023, 66). A huge chasm has developed between academ-
ics and management/administration (Chetty and Merrett 2014, 135). The CHE study mentioned
above finds that South African academics feel they are subject to a regime of micromanage-
ment, surveillance, and fear, which prevents them from engaging in genuine academic deliber-
ation. They feel that they have lost their creativity and ability to think innovatively (Coetzee
and Lottering 2024).

Finally, legislative protection for employment security, including tenure has been meas-
ured under column E of the Academic Freedom Scorecard. Legislation in South Africa does
not lay down a requirement of permanent contracts of service for academic staff at post-entry

levels (positions from lecturer onwards) (Scorecard, column E.1.). Provision is also not made
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for the viable alternative of permanency (and tenure) to ensue once competence has been proven
after a probationary period of five years or so. Such a provision would ensure that only highly
competent teachers and researchers work (can remain) in academia, simultaneously providing
them with the required employment security. The conclusion of permanent contracts is left to
the university’s discretion in circumstances where the Labour Relations Act (1995) provides
some protection to those employed under fixed-term contracts (Section 186(1)(b)). More than
60 per cent of academic staff have only fixed-term contracts (VitalStats 2021, 2023, 75). There
are clear trends of casualisation (Callaghan 2018). For example, while there is an increase in
postdoctoral fellows, the number of permanent junior staff is decreasing (Van Schalkwyk et al.
2022, 9-10).

Tenure does not exist in South Africa (Scorecard, column E.2.). There is no express pro-
vision in the Higher Education Act providing strictest possible protection to academic staff
where the termination of their contract on operational grounds is contemplated. The protection
of ordinary labour law for dismissals based on “operational requirements” would be applicable.
There is notably a consultation requirement aimed at agreeing on measures to avoid dismissals
or mitigate their adverse effects; in the case of collective dismissals, a facilitator should be
appointed (Labour Relations Act 1995, Sections 189, 189A). South Africa needs to develop a
proper system of tenure to procedurally safeguard academic freedom (Du Toit 2000, 101-102).
Furthermore, neither legislation nor prominent/sector-wide collective agreements, government
regulations, or university statutes make adequate provision for advancement to higher academic
posts, based on an assessment of competence, for example, by requiring the installation of an
academic merit-based and fair promotion system. This would constitute another procedural
safeguard of academic freedom as it would prevent punitive non-promotion (Scorecard, column

E.3.).

THE SCORECARD: OVERVIEW OF PERFORMANCE

The Academic Freedom Scorecard reveals that the state of the legal protection of academic free-
dom in South Africa — as in European countries, for which we had used the scorecard initially to
assess the strength of legal protection (see the sources mentioned in the Introduction) — is one of
ill-health. However, South Africa fares particularly badly, ranking together with what would be
the lowest quarter of states in the overall European ranking. The European average lies at 53 per
cent compliance with accepted academic freedom standards, South Africa’s final result is 36,5
per cent. Still obtaining a score of 75 per cent for its commitment to obligations “of superior

normative force” that protect, or are supportive of, academic freedom in international agreements
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and the Constitution (column A), South Africa receives only 20 per cent for (individual) academic
freedom (column B), 40 per cent for institutional autonomy (column C), a very low 17,5 per cent
for academic self-governance (column D), and an almost equally low 20 per cent for employment
security, including tenure (column E). While the South African scores in the categories “interna-
tional agreements and constitution” and “institutional autonomy” are comparable to the European
averages for these categories (78 per cent and 46 per cent, respectively), its results for “(individ-

29 ¢¢

ual) academic freedom,” “academic self-governance,” and “employment security, including ten-
ure,” are much lower than the European averages for these categories (59 per cent, 43 per cent,
and 37 per cent, respectively).

(Individual) academic freedom, as seen, is absent in South African legislation. As for insti-
tutional autonomy, a look at the individual indicators shows that, while government, by and large,
wants universities to be autonomous in the sense of being free actors in the market, the mission
of all endeavour is non-negotiable and will, if needs be, be enforced with few qualms. Technical
autonomy is not the central issue, but rather the fact that strategic autonomy is non-existent. As
for Europe, leaving aside South Africa’s score for (individual) academic freedom, results are low-
est for the two categories “academic self-governance” and “employment security, including ten-
ure.” This seems to indicate that, here and there, at least some similar forces may be at work that
undermine academic freedom. Commenting on academic self-governance, we had earlier empha-
sised that its abolition, like that of collegiality, regularly serves positioning the university as a
market operator with economic goals. As for employment security, the casualisation of academic
labour transmutes searchers of the truth into manoeuvrable production factors and similarly serves
the university’s overall economic mission.

In South Africa, as in Europe, politically motivated “ideological” attacks on academic
freedom are not the primary concern. It is the utilitarian, economistic, and, in this sense, illiberal
vision of higher education and research, reflected in law and in practice, that puts academic
freedom under pressure. In South Africa, however, it is also notions of accelerating transfor-
mation and advancing national development that have diminished academic freedom (as regards
“transformationism,” see Chetty and Merrett 2014; Tomaselli 2021; as regards “developmental
universities,” see Paterson and Luescher 2022), notably by justifying a weakening of the struc-
tural safeguards of academic freedom — institutional autonomy, academic self-governance, and
employment security.

To improve the situation of academic freedom in South Africa, as a first step, legislation
needs to be reformed. Amongst others, legislation should define academic freedom protection,
including against commercialisation, protect universities’ strategic autonomy, reestablish aca-

demic self-governance and collegiality, and create a formal tenure system. Once legal reform
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has been accomplished, much of the actual work will start. As the normality in South African
universities is not that of “lived” academic freedom, but that of its constant violation (Muller
2024), it is urgent that all government, independent body (funders, research councils, etc.), and
university policies, rules, and procedures in South Africa be reviewed for their compliance with
academic freedom norms laid down in legislation (Duncan 2007). As part of its quality assur-
ance function, the CHE, or the alternative body proposed earlier, should review compliance
with these norms by — and, more broadly, assess the state of academic freedom in — South
African universities on a periodic basis (on the idea of linking academic freedom reviews to
quality assurance, see Craciun, Matei, and Popovi¢ 2021).

Nevertheless, the success of any such reforms needs to go hand in hand with a reappreci-

ation of what universities are there for. As has been stated,

“Universities are not just supermarkets for a variety of public and private goods that are currently
in demand ... To define the university enterprise by these specific outputs, and to fund it only
through metrics that measure them, is to misunderstand the nature of the enterprise and its poten-
tial to deliver social benefit.” (Boulton and Lucas, 2008 para. 62)

Universities’ primary mission is not serving the economy, transformation, or national develop-
ment. Rather, it is the truth-seeking (and communicating) role of the university and its academ-
ics that needs to be reasserted. Yet a massive bureaucracy has been created to hold universities
and their staff imminently accountable for various deliverables. Coetzee and Lottering’s (2024)
CHE study shows that staff in South African universities hold that this “takes away from their
freedom to engage in academic endeavour.” They feel universities are moving away from their
core mission. Accountability, thus the sentiment, is no more an instrument to support the sys-
tem, but has become the system itself. What is, moreover, particularly disturbing is that the
Constitutional protection of academic freedom in South Africa has so far not served any tangi-
ble purpose. We reiterate therefore what we have stated elsewhere: insofar as academic freedom
is concerned, “government and universities are lacking a moral, a human rights compass. Despite
the Constitution renouncing parliamentary sovereignty in 1994, the age of Constitutional suprem-

acy has not yet arrived in the university sector” (Beiter 2023b, 100).
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